
Introduction 
The efficacy of s52 of the Trade Practices Act 1974 (Cth)
as an effective weapon in commercial litigation needs little
introduction. The influence of the misleading or deceptive
conduct action has been felt in most industry sectors and
the proposition that conduct in a commercial pre-contrac-
tual context which misleads or creates a misleading impres-
sion is vulnerable to this type of action is well established.
In this context the decision of Hansen J in the Supreme
Court of Victoria in RACV Insurance Pty Ltd & Anor v
Unisys Australia Ltd & Ors [2001] VSC 300 (Unisys case)
— another example of the impact of s52 on a significant
commercial relationship — may at first glance appear
unremarkable. In essence Hansen J held that Unisys
Australia Ltd (Unisys) had engaged in misleading or decep-
tive conduct in contravention of s52 as a result of its fail-
ure to deliver, as promised, an efficient online insurance
claims management system for RACV Insurance Pty Ltd
(RACVI).1 The case has nevertheless generated consider-
able interest because there are few precedents in the con-
text of what Hansen J described as a ‘computerisation proj-
ect that went wrong’. The case has ‘stunned the computer
industry’,2 ‘put the IT industry on notice’,3 ‘sent shock-
waves through the IT industry’4 and ‘marks the beginning
of a new era in litigation against hi-tech companies’.5

A Computerisation Project Goes Wrong
Hansen J summarised the facts of the Unisys case as follows:

‘The idea was simple enough. A substantial motor
vehicle insurer with claims operations conducted at seven

locations processing 70,000 or so claims per annum
involving about 1,000,000 pieces of paper, seeks to
reform its work processes to produce speedier and more
efficient handling of claims, cost savings and increased
client satisfaction. How is this to be achieved? The answer
is: re-design the processes involved in handling claims and
then implement the changes by way of a new computer-
based system incorporating the imaging of documents and
the electronic storage and retrieval of information. That
leads the insurance company to deal with a corporation of
substantial size and experience in computer technology
and commercial solutions, which agrees to design, supply
and install the desired workflow management system
based on the imaging of documents. This system, with the
electronic storage and retrieval of information to a screen
at the employee’s desk, would replace the existing paper-
based system under which files were stored, retrieved and
handled manually. Conceptually it seemed clear.

‘Yet from a contract in December 1993, to the com-
plete failure of a system handed over as complete in
March 1995, to the termination of work on the second
attempt in June 1996, and then to the present litigation,
there is nothing to see, apart from the bitter experience,
but years of wasted money and effort.’6

Unisys won the RACVI tender on the basis that it
could implement a system capable of storing all claims
online, access online claims with a retrieval time of up to
four seconds and access near-line claims in up to 20 sec-
onds. However, Unisys adopted an inappropriate config-
uration for its system with the result that claims informa-

When a computerisation
project goes wrong
Legal liability for defective IT systems

under s52 of the Trade Practices Act

December 2002-February 2003 Commercial Law Quarterly 3

Professor
Andrew Terry*

Leif Gamertsfelder#



tion could not be accessed in accordance with bench-
marks that RACVI argued were binding and which Unisys
argued were not binding. As explained by Hansen J:

‘The problem goes back to the fact the Unisys config-
ured the system on the basis that cache was to be used as
a transitory holding area rather than to hold all current
claims; in effect as an archival system with current claims
going near-line. In any event, the result was that the sys-
tem was never configured with sufficient cache to hold all
current claim images online. To adopt the method now
suggested, of adding cache to ensure that all current claim
images could be held online, would have been possible
but would have constituted a changed design philosophy
from that adopted throughout by Unisys in applying the
InfoImage product for RACVI’s business purposes.’7

The contract itself did not specify either the specific
performance criteria as to retrieval times or that the sys-
tem be delivered online. It was nevertheless accepted by
Hansen J that a response time of two to four seconds is
implicit in an efficient online system. Because of the con-
figuration adopted by Unisys these response times were
not achieved. In summary, Hansen J found that:

‘… the representations as to online and response times
were made and were not withdrawn. … I find that the
plaintiffs acted on the basis that Unisys would observe the
requirements of the representations when it designed and
supplied the system. That was a reasonable expectation
and was deliberately induced by Unisys. But Unisys acted
in a contrary way, without explanation or approval of
RACVI. It designed and supplied a system in which all
current claims were not held online as defined in the RFP
or even just in cache. It provided an archival near-line sys-
tem using unmounted optical disks in a jukebox. The con-
sequence, which was foreseeable by Unisys, was a system
that did not conform with the representations and in
which slower response times were inherent. … The rep-
resentations were broken.’8

RACVI’s claim against Unisys was pleaded on three
alternative bases, namely:
• negligent statements;
• contravention of s52 of the Trade Practices Act; and
• breach of contract. 

The negligence and s52 pleas related to both pre-con-
tract and post-contract conduct, the post-contract pleas
being an attempt to avoid exclusionary or limiting provi-
sions in the contract.9 The focus of the case was never-
theless the pre-contract s52 claim. The negligent state-
ment case was embraced by the s52 case and was not
specifically addressed (the plaintiff conceding that if they
could not succeed on the s52 claim they would not suc-
ceed in negligence). The contract and post-contract s52

claims were ‘subsidiary’ or ‘fallback’ claims which, it was
agreed, the judge would deal with only if the pre-contract
s52 claim was not successful.

Hansen J held that Unisys had contravened s52 in
respect of its pre-contract conduct and, citing Gates v City
Mutual Life Assurance Society Ltd (1986) 160 CLR1 and
Marks v GIO Australia Holdings Ltd (1999) 196 CLR494,
awarded damages of over $4m (including interest) on the
basis that the plaintiff be put in the position they would
have been had the contravention not taken place.10

The Factual Background
The bare proposition that Unisys engaged in misleading or
deceptive conduct in failing to deliver an efficient online
insurance claims management system disguises a complex
factual background which is set out in the first 420 para-
graphs of the judgment. The salient facts are set out below.
A general understanding of the more significant facts in
this case is essential if one is to fully appreciate why the
court came to the decision it did with the s52 issue.

In March 1993 RACVI prepared a 71-page Request for
Information (RFI) document the purpose of which was to
provide relevant information concerning the project to 10
selected potential vendors. Hansen J explained that:

‘The purpose of the RFI was to provide relevant infor-
mation concerning the project to the potential vendors,
including the requirements of the demonstration and the
criteria by which they would be assessed. It provided a
common basis to facilitate a comparative evaluation of
the demonstrations. Hence it set out the background to
the project and the intention of RACVI to provide a more
efficient service for clients by approving the claims
process and developing and implementing a comput-
erised workflow management system. It stated time goals
to be attained in handling claims. It described the existing
system and with diagrams and narrative referred to a new
proposed process.’11

Section 4 of the RFI was concerned with technical
requirements. These included online storage of all cur-
rent, active claims and near-line-storage of all inactive
claims within a predetermined time frame.

In May 1993 Unisys presented its demonstration to
RACVI and later that month RACVI drafted a 66-page
Request for Proposal (RFP) for Unisys and four other
short-listed parties. The RFP provided potential vendors
with information as to the workplace management system
project and specified matters on which it required
responses. The RFP included the requirement that:

The Image Services environment must provide the fol-
lowing minimum functionality: … 

14. Online storage of all current, active claims and

4 Commercial Law Quarterly December 2002-February 2003



near-line storage of all inactive claims within a pre-deter-
mined time frame … 

Hansen J noted that the word ‘must’, which was used
in stating these minimum requirements was defined in the
RFP as ‘mandatory’. The RFP defined ‘near-line’ as image
access from local optical storage with expected response
times in the vicinity of 20 seconds maximum and ‘Online’
as high speed image access from local server cache, mag-
netic storage or online optical drive, with expected
response times in the vicinity of two to four seconds.’

In July 1993 Unisys forwarded its RFP Response, a
document of 120 pages, with a covering letter stating
that: ‘to enable Unisys to provide a complete and fully
researched solution “we will require an intensive and
detailed analysis be performed to complete the existing
study”.’ The Response commenced with an Executive
Summary which stated that:

‘As Unisys has had limited access to RACV, this docu-
ment does not represent a firm recommendation nor final
proposal to RACV Insurance. Unisys strongly recom-
mends, however, that RACV and Unisys undertake a joint
Requirements Definition Study in order that Unisys may
gain a comprehensive understanding of the RACV insur-
ance requirements, and so deliver a proposal based on a
clear financial business case.’

The Response concluded with a section titled Product,
Support and Service, which was to feature prominently in
the ensuring litigation over seven years later, Hansen J
recorded that:

‘The first page of this section is 10-1 and it extends to
10-19. Page 10-1 has a sub-heading Terms and
Conditions. It commences by stating that the response has
been prepared in accordance with Unisys’ understanding
of RACV’s requirements, that all recommendations are the
best estimates based on RACV supplied data, that Unisys
will submit a firm proposal after completion of an agreed
Requirements Definition Study by Unisys and RACV, and
that the final determination as to the suitability of the pro-
posed products and services is RACV’s responsibility. … It
then concluded with the following paragraph on p.10-1:

‘“Unisys is not at this stage able to commit to any
response time or availability levels as set out in this
request for response as we will require further informa-
tion regarding response time criteria including number of
users, definition of what is being measured etc. With
respect to availability we will need to review availability
in the context of the support plan being contracted for
and the configuration over which availability is being
measured. Any response times or availability levels which
are finally negotiated will only be measured on the system
we are contracting to supply”.’12

In August 1993 Unisys conducted a demonstration for
RACVI at which it stated that it believed it could meet
RACVI’s requirement. The demonstration itself showed
document retrieval to be virtually instantaneous. Hansen
J accepted the evidence of RACVI officers that ‘docu-
ments were accessed instantly, functionality was seamless
and no qualification was expressed about the capability of
the system’.13

In October 1993 Unisys, in response to an invitation
from RACVI to submit a final submission for provision of
the workflow and imaging system, submitted a 100-page
document which stated that it built on information provid-
ed in earlier documents. After further correspondence and
a further demonstration Unisys was selected as the pre-
ferred vendor and the matter proceeded towards a contract.

In December 1993 Unisys prepared a Project
Management Plan (PMP), a document of 42 pages which
stated that it would form the terms of reference for all
contributing parties to the project and that the purpose of
the plan was to present a statement of all deliverables,
work allocations and responsibilities, an overview of
resources, schedules and costs, identify activities to be
undertaken, assumptions and commitments. The PMP
included a heading, Major Gaps Identified, which con-
tained a list of 15 matters, broadly expressed, which were
identified by Unisys as ‘missing or deficient for the pur-
pose of progressing to detail design and implementation of
the system’. Included in this list was ‘Performance
Objective’, a key issue in Unisys’ defence.

On December 24, 1993 the contract, called the
Consolidated Agreement, was signed. The contract
included product and services schedules, the latter pro-
viding that the RFP Response and the PMP formed part
of the contract and were to be read in conjunction with
it. With the exception of the RFP Responses the attach-
ments were to prevail, in the event of inconsistency, over
the terms of the contract. The RFP Responses were to be
read subject to the contract terms.

In March 1995 the system went live. However, func-
tionality and performance problems were encountered
from the outset and became worse in nature and magni-
tude as the number of users and volume of material on
the system increased.14 Unisys conceded at an early stage
of the trial that it had delivered a system which ‘did not
work and which had to be redesigned and re-engineered’.

In June 1996 the contract was terminated by RACVI
and the project was abandoned. In December 1996 the
plaintiffs filed the writ commencing the proceedings. In the
period between March 1995 and termination in June 1996
Unisys had worked on re-designing and re-engineering the
system but it failed RACVI’s acceptance tests by the dead-
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line for the system to be operational (a date ‘reluctantly
agreed to [by RACVI] for completion of development and
integration of the system’) and led directly to the termina-
tion of the contract and abandonment of the project.

The s52 Claim
Much of the interest in RACVI v Unisys lies in the identi-
fication of the particular conduct alleged to be misleading
or deceptive. Hansen J noted that ‘the rival submissions
approached the s52 case in different ways’.15

RACVI argued its case in two ways — the proposal
representations case and the configuration case.

Its proposal representation case argued a series of rep-
resentations said to be contained in Unisys’ responses,
correspondence, brochures, demonstrations and conver-
sations. Included among the proposal representations
were that Unisys would provide:
• high speed image access for online claims with a 

retrieval time in this vicinity of two to four seconds;
• image access for near-line claims with an expected 

response time in the vicinity of 20 seconds maximum;
• adequate storage capacity to provide, on a ‘date-for-

ward’ basis, for all open claims online, all claims near-
line for three months following closure, and closed 
claims older than three months offline.
The latter claim, the configuration case — that the sys-

tem was never properly configured to hold all claims
online — became RACVI’s primary submission. The argu-
ment was, in essence, that the system did not meet the
business requirements of RACVI simply because Unisys
adopted an inappropriate configuration. The configura-
tion case was explained by Hansen J in more detail:

‘Unisys knew that RACVI entered upon the WMS proj-
ect with the aim of re-organising the claims handling
process so as to produce more efficient and productive sys-
tems including document imaging that involved fewer staff
and lower cost. … To achieve this, the computer imaging
system had to be functional and stable. It also had to be
efficient in terms of speedily retrieving images to the screen
of the claims officer. Unless there was an appreciable
improvement in this respect the business purpose of
RACVI in entering into the contract with Unisys would not
be met. To meet this business purpose the system had to be
one which enabled images to be retrieved in a time consis-
tent with an efficient online system. It happened that
retrieval under such a system was in the vicinity of two to
four seconds. Hence, it was submitted, Unisys had to con-
figure the system as an online system for current claims.
Timely image retrieval would follow as a consequence.
Thus, the primary way in which the case was put was on
the basis of this configuration requirement rather than on

the basis of a representation (or term of the contract) as to
a retrieval or response time in the vicinity of two to four
seconds. Notwithstanding its awareness of these matters
Unisys configured a system in which current claims were
partly online and partly near-line. … The foreseeable con-
sequence was response times of 20 seconds or so to min-
utes or more depending on the circumstances. The effect of
response times of that magnitude on the ability to handle
telephone inquiries without unreasonable delay, and the
need to return calls, and otherwise for claims officers to
work in an efficient way, is obvious. The system did not
meet the business requirements of RACVI simply because
Unisys adopted an inappropriate configuration. In seeking
to establish a functional and stable system Unisys over-
looked the fundamental requirement that information per-
taining to current claims be retrieved more speedily and
efficiently than under the existing system.’16

Unisys objected to RACVI’s primary way of putting
the s52 case:

‘[Counsel for Unisys] described the submission as the
plaintiffs’ “narrow” case as distinct from the “wide” case.
The narrow case was that the system was never properly
configured to hold all current claims online. The wide
case, which was the case pleaded, was that the system
could never be made to work. Counsel submitted that the
wide case was flawed on the evidence and that the narrow
case had been introduced to salvage something from the
wreck of the wide case.’17

The reasons for Unisys’ objections to the plaintiff ’s
narrow case are patent:

‘However the plaintiffs might seek to base the repre-
sentations it might have seemed odd to deny them or at
least a number of them. For instance, to deny that Unisys
represented that its proposal would provide a technically
sound solution and platform capable of meeting the busi-
ness requirements of RACVI might not only seem odd in
the circumstances but to have little point.’18

Hansen J held both that the narrow case could be
argued19 and that there was such a representation which
was relied on in entering the contract.

His Honour dealt with the rival submissions by con-
sidering the proposal representations as put by the plain-
tiffs commencing with the representation as to open
claims being stored online and then proceeds to deal with
such of them in sequence as may be necessary. He held
that the proposal representations including the configura-
tion representation that the system would be configured
to store all current claims online ‘were made with clarity
by the written and oral statements relied on down to and
including the August 1993 demonstration’20 and that they
were misleading or deceptive in contravention of s52.
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In holding that Unisys contravened s52 Hansen J
addressed a number of related issues:
• exclusion of response times 

The purported disclaimers in Unisys documentation
were not effective to exclude the represented response
times, an issue discussed in more detail below.
• reasonable grounds for future statements

Hansen J noted that the representation as to configur-
ing the system to store current claims online was as to a
future matter in that it concerned the system to be imple-
mented for RACVI:

‘In these circumstances the onus is on Unisys to
adduce evidence that it had reasonable grounds for mak-
ing the representation. Under s51A(2) of the Trade
Practices Act, unless Unisys did adduce evidence to the
contrary, it shall be deemed not to have had reasonable
grounds for making the representation. If it does not have
reasonable grounds the representation shall be taken to be
misleading; see s.51A(1).’21

Hansen J concluded that:
‘… at all times, pre and post-contract, Unisys never

configured the system so that all current claims would be
stored online, that it intended to hand the system over on
that basis, and that it never had reasonable grounds for so
configuring the system contrary to the representation.
Quite simply, but unfortunately, conformity with the rep-
resentation was put aside. I conclude that Unisys did not
have reasonable grounds for the representation.’22

Unisys further submitted that none of this mattered as
the critical consideration concerning cache was that it be
scalable, that is, that it can be increased to meet the require-
ments as they may be from time to time. One wonders if this
solution was readily available why it was not implemented
by Unisys. Hansen J nevertheless rejected this argument:

‘In my view this submission does not meet the point.
… It may be that at some time in the future, following
delivery of the system to RACVI, extra cache might have
been added to the system but the possibility of that occur-
ring can not affect the configuration in fact adopted and
intended to be supplied to RACVI. The consequence was
a system which provided slow retrieval times inherent in
a near-line system.’23

• reliance
Hansen J held that RACVI:
‘… would not have countenanced further discussions let

alone contracting with Unisys if it had understood Unisys to
be making no commitment to the matters represented.’24

There was thus the required ‘reliance’ to support the
award of damages under s82(1). 
• time for performance

Unisys argued that the time for performance had not

arrived when the contract was terminated. Hansen J
summarised the argument as follows:

‘The time when the future matter (compliance with the
representations) was to come to pass was on delivery of the
system. It is at that time that the falsity of the representa-
tion is to be tested. If it is false or broken the issue of rea-
sonable grounds arises. It is clear there was a delivery in
March 1995. It was then submitted that the problem with
June 1996 (when the contract was terminated) was that
‘there had been no delivery of the system’ which “was still
to be completed, particularly as regard to response times”.’

This argument was rejected:
‘There were not two contracts or two contractual obli-

gations, there was one contract with one delivery of a sys-
tem which failed and which was subsequently worked on
in an effort to bring to it a production state.

‘After a time, and not surprisingly in my view having
regard to the elapse of time, the labour and costs
involved, and ongoing difficulties, RACVI required a date
by when the system would be handed over. To that time
RACVI had been patient in the face of an ongoing failure
of Unisys to perform the contract. Somehow the situation
had to be dealt with and a commercial solution achieved
under which the computer system would either be deliv-
ered or it would not. …

‘It is clearly seen that RACVI notified Unisys that the
system must be implemented or delivered on or by June
24. There was clear notice that Unisys must bring the sys-
tem to that stage by that date and that if Unisys failed to
do so RACVI would exercise its rights against Unisys as it
be advised. The communications reflect an awareness of
immediate termination and compensation as action that
might follow. Furthermore, Unisys accepted the June 24
deadline, although in correspondence it is seen to seek to
protect its position lest it not be met.’25

The Contract and the Context
RACVI v Unisys clearly demonstrates that in deciding s52
cases the courts will look beyond a contract to conduct
and documents prior to a contract’s formation. As noted
above the Consolidated Agreement, the contract, did not
expressly incorporate the RFP which specified retrieval
times. Hansen J commented on this in these terms:

‘Curiously, although the responses referred to the RFP
and reference is required to be made to it to properly
understand the responses and the engagement, the RFP
was not incorporated as a contract document. Further,
the PMP also referred to the RFP, again emphasising that
the RFP was a document to which reference may need to
be made to understand a relevant matter and the basis on
which the parties contracted.’26
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Hansen J nevertheless closely examined the entire fac-
tual matrix in holding that RACVI was not delivered what
was promised.

His Honour expressly noted that the contract was a
‘narrow document’ and reference had to be made to
other documentation:

‘It seems tolerably clear that the Consolidated
Agreement was with some adaptations, originated in a set
of terms and conditions of contract developed by Unisys. If
one was to look only at the Agreement itself one would not
be informed as to the substance of the contract in the sense
of being informed as to what the venture was that the par-
ties was setting out on and the purpose they were seeking
to achieve. Regard must be had to the RFP responses to
seek to understand what the engagement was about and
what Unisys and RACVI were setting out to achieve.’27

Exclusionary Devices
Another clear lesson from RACVI v Unisys is that repre-
sentations made during the sales process cannot be con-
tracted out of through the convenient device of exclu-
sionary provisions buried in the contractual documents. 

Unisys put forward two main arguments to support its
contention that it was not bound to response times:

‘The contention of Unisys was that these references
were intended to and did exclude from the contract any
requirement as to performance or response times that the
system must meet. Unisys also submitted that the RFP,
which RACVI relied on for the specification of an online
system for current claims with response times in the vicin-
ity of two to four seconds, was not incorporated as a con-
tract document and hence could not be the source of any
relevant contractual obligation on Unisys.’28

It first argued that the RFP which contained RACVI’s
required response times was not a contractual document:

On its analysis thus far Unisys submitted that on the
proper construction of the documents there were no per-
formance criteria in the contract. The matters relied on
by RACVI in annexure A either were not incorporated in
the contract or, if they were, they had no meaningful con-
tent as performance criteria. It was implicit in this con-
clusion that there was no contractual performance crite-
ria regarding response times, that is, the time taken to
retrieve an image from storage to the user’s desktop com-
puter. On this basis the case must fail insofar as it relied
on establishing that Unisys had not complied with con-
tractual performance criteria.29

This argument failed. As noted above, the contract
was a ‘narrow document’ and reference could be made to
other negotiations and documentation to determine the
representations made and acted upon. Regard had to be

had to a wider factual matrix to understand what the
engagement under the December contract was about and
what Unisys and RACVI were setting out to achieve:

‘The contract was non-informative in that it did not
state what the parties were setting out to achieve. The con-
tent or substance of what the system was to be able to do
had to be found elsewhere. The contract documents which
inform a reader of those matters are the July/October
responses and that is perhaps why they were incorporated
as contract documents, although that is speculation. But
neither response is complete in itself. Each is responsive to
and refers to the RFP. The responses cannot be fully under-
stood or given full meaning without also reading and hav-
ing regard to the contents of the RFP. It is thus correct in my
opinion that even if the RFP does not possess the character
of a contract document yet regard must be had to it to
understand and give meaning to the responses. No amount
of sophistry can avoid that consequence. It means that even
if the RFP is not to be regarded as a contract document, it
yet has effect in that way in explaining and giving content
to the responses and hence understanding the nature of the
task entered upon. The consequence is inescapable in my
view that as a result of reading the responses with the RFP
a contractual obligation may be identified or discerned with
greater clarity than might otherwise have been the case.
That is so, I consider, whether, strictly speaking, the RFP is
considered as a contract document in itself as a result of
necessary incorporation by reference in the responses (or
perhaps even the PMP) or as a document to which neces-
sary reference may be had to give content and meaning to
a specified contract document otherwise uncertain, incom-
plete or lacking in understanding of the content or subject
matter. The entire agreement clause does not stand in the
way of that approach in this case.’30

Unisys also placed particular reliance on p10-1 of its
RFP Response and point 12 of p7 of the PMP. The for-
mer provided that:

‘Unisys is not at this stage able to commit to any response
time or availability levels as set out in this request for
response as well will require further information regarding
response time criteria including number of users, definition
of what is being measured etc. With respect to availability we
will need to review availability in the context of the support
plan being contracted for and the configuration over which
availability is being measured. Any response times or avail-
ability levels which are finally negotiated will only be meas-
ured on the system we are contracting to supply.’

The later identified ‘performance objectives’ as a ‘major
gap’ missing or deficient for the purpose of progressing to
detail design and implementation of the system. 

In relation to this argument Hansen J noted that:
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‘In summary, the defence relied on the passage on
p10-1 and point 12 to establish that there was no repre-
sentation or term as to response times from the system.
The defence also stated that response times were to be
negotiated once the system required by the functional
specifications was installed.31

‘… in the result the plaintiff sues on matching repre-
sentations and terms of contract as to response times and
the defendant relies, inter alia, on the passage on p10-1 and
point 12 to exclude any such representation or term.’32

Hansen J posed the question directly:
‘To put it more precisely, on their proper construction,

did either reference exclude any commitment by Unisys
to provide a system that would give response times that
accorded with the mandatory requirements in the RFP?’33

His Honour answered this question resoundingly in
the negative and commented on the placement of the
exclusionary devices relied upon:

‘At the appropriate point in the response Unisys stated
the product it offered met the online and near-line require-
ments in the RFP, which meant the configuration would
provide the response time stipulated in the definitions. I
reject the argument that the appropriate place to negative
this commitment was at p10-1. That was some 64 pages
on, on my count, and in a different section. Neither com-
monsense nor a sense of fair dealing or reasonableness
which one might have considered Unisys brought to the
task of preparing the response, nor the wording of the RFP
…, required that the passage be placed at p10-1, assuming
that in fact it was intended to exclude any commitment or
preparedness to commit to the time in which the system
would respond to the request of a user and bring an image
to his or her screen. If the response was that it would not
or could not commit to the online and near-line require-
ments it would surely, acting reasonably and responsibly,
have then and there said so. It beggars belief that Unisys
would have offered the commitment in Section Four but
sought to negative it in a later section much further on
without a specific statement that that is what it was doing.
Moreover, to so structure the response carried the risk that
a reasonable reader might have been misled. I would assess
that risk as real and foreseeable. …

‘In my view, if the passage was truly intended to have the
meaning contended for by Unisys its placement in Section
Ten carried a real risk, indeed probability, of misleading and
deceiving RACVI. The fact is that if the passage was intend-
ed to have and convey that meaning it would surely have
appeared in appropriate terms in Section Four so as to clear-
ly inform RACVI that Unisys would not or could not com-
mit to the technical requirements of the online and near-line
system stipulated in the RFP. Further, if the passage was

meant to have the effect contended for, it was not merely
stating “additional information”. Rather, it was negating the
position stated in Section Four. So understood it seems
incredible that Unisys could have intended to have indicat-
ed one thing in direct response and, much later, said the
opposite in indirect response.’34

Hansen J also noted that:
‘… the qualification had not been regarded by those

who read it (and I find it had been observed) as carrying the
meaning contended for by Unisys at the trial. Nor had
Unisys directed the attention of the plaintiffs to it to ensure
they appreciated the basis on which Unisys was acting.’35

Hansen J concluded that:
‘… the passage at p10-1, on its proper construction,

was not intended to mean and did not mean that Unisys
was thereby excluding any commitment to response times
in the sense of the online and near-line requirements of
RACVI or otherwise concerning the time it would take a
user to retrieve an image to his or her screen.’

In relation to point 12 on page 7 of the PMP which
stated that a gap in the information existed in respect of
‘performance objectives’, Hansen J was equally dismissive:

‘I reject the contention that this statement negatived any
representation or term with respect to response times. The
quoted expression is not defined. It could well have been
intended to refer to matters concerning performance of the
system other than in respect of response times. It should not
therefore be construed so as to impliedly negative an earli-
er specific representation as to response times.’36

Technical Specifications v Business Issues
Oversimplication of complex commercial litigation is
unwise and dangerous. However, it is of the nature of the
extremely broad prohibition of misleading or deceptive con-
duct that the underlying essential feature may be more sig-
nificant than the technical complexities engrafted thereon.
RACVI v Unisys is an example. As the earlier discussion of
the s52 claim itself makes clear, much of the long judgment
is devoted to the parties’ identification of the issues. The
focus of RACVI’s claim was business requirements — the
ability of a system to quickly and reliably retrieve files and
documents to facilitate its efficient handling of claims. The
focus of Unisys’ argument was on technical configuration
specifications — the fact that Unisys would implement a sys-
tem configured in a certain way but which may not meet cer-
tain performance criteria.37 The contrasting positions of the
parties is particularly clear in correspondence immediately
prior to termination. RACVI argued that ‘Unisys must com-
plete the work that it agreed to carry out — that is supply a
Workflow Management System that is fully operational and
meets RACVI’s business requirements’.38 Unisys on the other
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hand argued that ‘Unisys’ commitment under our agreement
is to deliver a system which meets the Functional
Specification. The purpose of the Acceptance Tests is to
measure the system’s compliance with those Functional
Specifications. The Functional Specifications do not include
any performance commitments’.39

In the final analysis RACVI was successful on both the
narrow technical specification as to retrieval times and also
the wider system design issue which assumed retrieval times
consistent with RACVI’s expectation. It is a significant point
that the complex technical specifications and detailed con-
tractual and associated documentation erected around the
relationship could not obscure the basic and underlying
proposition that RACVI in its preliminary tender documen-
tation wanted a system capable of processing all open claims
online with response times in the vicinity of two to four sec-
onds. Hansen J emphasises throughout his judgment that
RACVI would not have ‘countenanced further discussions
let alone contracting with Unisys’ if it had understood
Unisys to be making no commitment to such a system. Such
a system was not delivered and it was no defence that by
further adapting the delivered system by adding more cache
such responses times could have been achieved’. 

In the final analysis RACVI’s argument that Unisys
represented that they would provide a technically sound
platform was successful:

‘… to deny that Unisys represented that its proposal
would provide a technically sound solution and platform
capable of meeting the business requirements of RACVI
might not only seem odd in the circumstances, but to
have little point. … In fact there was such a representa-
tion and it was relied on in entering into the contract. …40

Lessons from the Litigation
A passage towards the end of Hansen J’s long judgment
best enshrines the lessons to be learned from it:

‘I find that if RACVI had understood the position of
Unisys to be that it was not committing itself to provide a
system that met the requirements of these representations it
would not have dealt with Unisys. It would not have
entered into the contract. The statement of the mandatory
requirement in the RFP was clear and understandable as
fundamental to a system to meet RACVI’s need for a more
efficient system. In direct terms in the July response Unisys
stated it would provide a system which ‘allows for the
online and near-line storage requirements outlined in the
RFP’, and that Unisys had “configured a system which can
comfortably handle the committal and retrieval rates
expected from the volumes outlined in the RFP [and RFI]”.
Nothing could have been clearer. It seems a singular way to
conducting business to then bring in aid some general state-

ments as to the need for more precise information (which
in itself was understandable) and a supposed qualification in
a different section to negate the commitment. If that was
truly the way in which Unisys approached the matter, to say
one thing in direct response to induce the other party to
have comfort in dealing with you, and at the same time, but
without then and there squarely saying so, you use words
elsewhere to give you the option of setting the system up
how you like and contrary to the earlier commitment, then
the seeds of contention were sewn early. But that is not how
the plaintiffs read the RFP and, in my view, that is not how
it was reasonably to be read and understood. It seems diffi-
cult to countenance that Unisys intended by the qualifica-
tion on p10-1 to negate the earlier direct statement, and I
have concluded against that construction. But if that was the
intention there is room for the inference in my view that it
was positioned where it was, up the back of the document
and far removed from the earlier section, and obliquely
expressed, in order that it not be seen for what it was and
where it would not be expected. The misleading or decep-
tive nature of such a course is apparent. Further, in my view
the other general words elsewhere in the July response were
not reasonably to be understood, whether considered alone
or in context with other Unisys statements, as negating the
statements as to configuration as being statements of no
intent or on which no reliance could be placed.

‘It is thus, I find, that RACVI came to the contract. As
I say, I find that RACVI would not have countenanced
further discussions let alone contracting with Unisys if it
had understood Unisys to be making no commitment to
the matters represented.’41

RACVI v Unisys is a compelling example of the efficacy
of s52 in complex commercial dealings. From a vendor’s
perspective it is a compelling illustration of the dangers of
marketing that is ahead of product development and of, in
effect, ‘promising’ more than can be delivered. From the
purchaser’s perspective it is also provides a compelling les-
son to enshrine those issues of fundamental significance
clearly and directly in the contract. Hansen J at several stages
commented that ‘RACVI was not as attentive to its interests
in the contract negotiation as it should have been’.42 RACVI’s
successful s52 action was of course not without considerable
cost to both parties. Hansen J commented that:

‘… from a contract in December 1993, to the complete
failure of a system handed over as complete in March 1995,
to the termination of work on the second attempt in June
1996, and then to the present litigation, there is nothing to
see, apart from the bitter experience, but years of wasted
money and effort. As it that was not enough, these two cor-
porations, apparently possessed of sufficient if not spare
resources to enable them to do so, have now devoted rela-
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tively huge amounts of time and money ins lugging it out in
court of 32 days in an unedifying and possibly pointless
fight over past events, in a contest as to who was at fault.’

Disputes in relation to subject matter as complex as that
aired in the RACVI/Unisys litigation will inevitably be com-
plex43 with each side ‘engaging in a deal of considered
forensic finessing and adversarial position taking’.44 The
broad general standard of ‘misleading conduct’ nevertheless
invites lengthy factual inquiries which could be more effi-
ciently dealt with in the interests of the parties and the court
system by more rigorous contractual drafting.

Writing in the context of then looming Y2K issues, Ian
Grayson noted that ‘If there is one word people in the IT
industry fear more than non-compliance it’s litigation’.45

The RACVI/Unisys litigation provides cogent support for
this proposition.
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