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i What is APESMA?

APESMA is a national organisation which
represents professional employees on
employment related mattersin both the public

and private sector.
o3

APESMA has:
*25 000 members; and

*12 000 student members.

i Presentation Overview.

1. Introduction to APESMA;
2. Common Questions;
s Industrial Regulation:
. Awards;
= Workplace Agreements;
s Contracts.
4. Legal Aspects of Employment
5. APESMA Services;
s APESMA Membership.

i Who does APESMA Represent?

Engineers;
Scientists;
Surveyors;
Architects;
Veterinarians;
Pharmacists;

IT Professionals.




i Commonly Asked Questions. i Conditions of Employment.

Are there minimum conditions and pay rates for
engineers? Statutes «——— AWA’
S
What should my starting salary be? TGS

A&@?‘\q%ﬂts

Contract of Employment

Do engineers get paid overtime?

What should | get in writing from a prospective
employer?

i Statutes i Awards.

Laws passed directly by Parliament, An award is a legally binding document that
Commonwealth and State. These include: proscribes minimum conditions of employment.
Superannuation (9% pa); These conditions include:

Holidays (4 weeks minimum); Hours of duty:

Occupational health and safety; Redundancy; :

el Leave (family, sick,); and

Long Service leave. ] S L
9 Salaries and classifications.




i Certified Agreements.

Legally binding agreement within a
workplace which improves on conditions
found in statutes and awards.

Made between:
An employer and a group of employees; or
An employer and a union or association.

Certified agreements operate like a
workplace or employer award.

Australian Workplace

i Agreements (AWA'’S).

Individual agreement between employer and
employee;

Overrides award conditions;

Designed to increase flexibility;

AWA's are checked by the office of the Employment
Advocate who apply a no disadvantage test;

Before signing an AWA contact APESMA.

i Quotes

“What's an email”

“Oh, they have the internet on
computers now.”

i Quotes

“Asleep at the switch! | wasn’t
asleep! | was drunk!”

“Every Employee must win ‘worker
of the week’ at least once,
regardless of gross incompetence,
obesity or rank odor.”




i Quotes

4'm no supervising technician, I'm a
technical supervisor.©

3] think Smithers picked me
because of my motivational skills.
Everyone always says they have
to work a lot harder when I'm
around.®

i Homer Simpson

i Employment Contracts.

What should be in your contract:

What the position is—What your duties will be;

Where you will be located — How can you be transferred;

Who do you report to — How is your performance monitored;
What are your hours of work — How will overtime be paid; and
What will your salary be.

Will you have a probationary period and if so how long will it be
How often will you have a salary review

i Employment Contracts

Employment Contract clause where overtime
ispaid in a persons salary:

2 You will be required to work during normal
business hours, which are between 8:30am
and 5pm Monday to Friday unless
otherwise advised. The work may require
you to work outside the normal office hours
- the salary has been set taking thisinto
account.®




Working Hours

Reasonable Hours Test Case 23 July 2002

An employee may refuse to work overtime in circumstances
where the working of such overtime would result in the
employee working hours which are unreasonable having
regard to:

any risk to employee health and safety

the employees personal circumstancesincluding any family
responsibilities

the needs of the workplace or enterprise

the notice given (if any) by the employee of the overtime
and by the employee of their intention to refuse it

anv nther relevant matter

i Salaries.

NSW State Award $33,787
Consulting $34,585
General $34,653
ITIndustry $34,601
Telecommunications $34,601

i Salaries

Aeronautical $44 500

Chemical $48 100

Civil and Structural $38 448

Computer Systems $40 186

Electrical $41
269

Environmental $39 819

&

Legal Aspects of Employment

Restraint of Trade
Reimbursement Obligations
Duty of Fidelity
Professional Liability

Unfair Dismissal




i Legal Restraints

Arestraint of trade is designed to stop you from
working or advising a business or operation similar
to or competitive with the business carried on by
your employer once you cease your employment
with them

The company may also restrain you from
approaching their clients or customers

As well they may restrain your from approaching
your former work-mates about employment

i Restraint of Trade

The employee represents and warrants that he will not, during
the period of two years after termination of the employment,
however the termination occurs;

Anywhere within Australia directly or indirectly in any capacity
(whether as principle,agent, partner, employee, shareholder,
unit holder, joint venturer, director, trustee, benéeficiary,
manager, consultant or advisor) carry on, advise, provide
service to or be engaged, concerned or interested in or
associated with any business or activity which may be
competitive with any business carried on by the company or its
subsidiaries at the date of termination of the employment.

i Confidentiality

You must not disclose any confidential
information of the business except where
allowed or directed.

This can include to competitors, the media,
customers, and sometimes even fellow
employees.

Your are allowed to disclose asrequired by
law.

i Confidentiality Agreement

The Company's business is to be treated as
confidential. You are not permitted to write,
publish, copy, transfer electronically or
otherwise disclose to any unauthorised person,
any information relating to the Company's
business. Thisrestriction also applies after
termination of employment. Thisincludes
making copies of any job records, reports,
financial records and company procedures and
forms.




i Reimbursement Obligation

In the case where the employee leaves (the
company) then the employee will personally
be liable to pay (the company) 50% of the
first years income package as a HR job
placement fee. The new employer can remit
this liability should they choose to pay it on
behalf of the employee and it is viewed as a
hiring and/ or poaching fee.

i Duty of Hdelity

You have a duty while in company time, to
do company work and do it to the best of
your abilities

You must not do anything that may harm the
interests of your employer

You should notify your employer if you are
going to work another job that may
compete with them.

i Duty of Hdelity
A duty of fidelity has the ability to affect the
way you:
Use the Internet
Use Email

Use company equipment
Make representations about the company

Have a financial interest in a competing
company

i Duty of Hdelity

No employee shall be employed by, subcontracted by or
have any financial interest in any third party
competing with or in similar business as the
company. Also Company computers, disks, telephones
or other property isnot to be used in any such
activities.

It isunderstood that while in the employment of the
Company employees will devote their whole time to
the company during normal work hours and use their
best endeavours to support and promote the business
interests of the company.




i Professional Liability

Professional Liability ariseswhere a
professional is negligent.

Engineers have a duty to perform work to the
standard of skill, care, and diligence of a
reasonable person performing similar work.

A person who suffersloss due to negligence
can make a civil claim for that loss.

i Professional Indemnity

An employer isvicariously liable for an
employees indemnity (ie. they must have
an insurance policy covering staff).

Independent contractors need to provide
their own professional indemnity cover.

Professional indemnity is a claims made
insurance, meaning that cover must be
current when the claim is made.

i Other Obligations

Occupational Health and Safety
Internet and email policy
Alcohol and Drugs Policy

You are under no obligation, even if you have
signed a contract, to do anything that
breaks the law.

i Intellectual Property

Your employer retains all the legal rights and
patents to anything you invent or discover
while working for the company that is
related to your work

Thislegal right can continue even when you
leave your employment with them

You do however retain a naming right




i Intellectual Property

The Employee acknowledges that to the extent allowed by
law, all intellectual property rightsincluding without
limitation copyright throughout the world and all designs,
ideas, inventions and/ or improvements created,
developed or acquired by the Employee in the course of
their employment with the company belongs to the
company. In the event that any formal assignment of such
copyright or work is required to perfect the ownership of
the company, and isnot precluded by law, the employee
will execute any documentsrequired by the company in
thisregard.

i Intellectual Property

If, prior to your employment with Employer you
have any intellectual property which you may
use during your employment, and you use
such intellectual property in the course of your
employment then you agree to transfer such
intellectual property to Employer for a
consideration of $1.00. You indemnify
Employer for any false or incorrect claims that
any intellectual property notified to Employer
belongs to you

i Unfair Dismissal

A dismissal will be unfair if a reason was one of the
prohibited reasons (race, sex, religion,martial status,
etc.)

Unfair dismissal claims can only be made by those who
earn lessthan $85 400 or are covered by an award.
Adismissal will be unfair unless there is:

-a good reason; or
-afair and appropriate procedure.

i Discrimination

Discrimination in employment means being treated less
fairly than someone else for reasons that are unrelated to
your ability to do ajob.

Discrimination may be direct or indirect.

Discrimination isillegal if prohibited by state or federal
legislation including:
Racial Discrimination Act 1975 (Cth)
Anti Discrimination Act 1977 (NSW)
Sex Discrimination Act 1984 (Cth)




i Grounds of Discrimination

Federal NSwW
Race X
Sex/ Sexual Harassment
Marital Status
Pregnancy
Impairment
Sexuality
Age
Trade Union Activity
Incitement X
Medical Record
Criminal Record X

X X X X X X

X X X X X X X

x

i Egqual Employment Opportunity

Affirmative action legislation was introduced to provide a
means of preventing discrimination.

EEO legidation isregulated through the Affirmative Action
(Equal Employment Opportunity for Women) Act 1986.

The Affirmative Action requires the development and
implementation of equal employment opportunity
programs for women in workplaces with more than 100
employees.

i Sudent Membership.

FREE access to APESMA services.

Contract advice;

Salary Advice;

Regular publications;

Source of employment related information;
FREE access to ETM placements.

FREE for your entire undergraduate degree.

i Contact Details

Alex Leszczynski

Level 1, 491 Kent Street Sydney 2000
Website: www.apesma.asn.au

Phone: (02) 9263-6500

Fax: (02) 9264-1224

Email: aleszczynski @apesma.asn.au
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What is APESMA?

+

APESMA is a national organisation which
represents professional employees on
employment related mattersin both the public

and private sector.
o)

APESMA has:
.25 000 members:; and

.12 000 student members.




& Who does APESMA Represent?

Engineers;
Scientists;
Surveyors,
Architects,
Veterinarians,
Pharmacists,

|'T Professionals.



& Commonly Asked Questions.

Are there minimum conditions and pay rates for
engineers?

What should my starting salary be?
Do engineers get paid overtime?

What should I get in writing from a prospective
employer?



& Conditions of Employment.

Statutes = AWA'
f S
Awar_ds
A&@%ﬁﬂ%ﬂts

Contract of Employment



Statutes

+

Laws passed directly by Parliament,
Commonwealth and State. These include:

Superannuation (9% pa);
Holidays (4 weeks minimum);
Occupational health and safety;
Parental leave;

Long Service leave.



Awards.

+

An award is a legally binding document that
proscribes minimum conditions of employment.

These conditions include:
Hours of duty;
Redundancy;

_eave (family, sick,); and
Salaries and classifications.




Certifled Agreements.

+

Legally binding agreement within a
workplace which improves on conditions
found In statutes and awards.

Made between:
An employer and a group of employees; or
An employer and a union or association.

Certified agreements operate like a
workplace or employer award.



Australian Workplace
Agreements (AWA'’S).

4

Individual agreement between employer and
employee;

Overrides award conditions;
Designed to increase flexibility;

AWA's are checked by the office of the Employment
Advocate who apply a no disadvantage test;

Before signing an AWA contact APESMA.



Quotes

+

ANVhat's an emaill®

20h, they have the internet on
computers now.°



& Quotes

2Asleep at the switch! | wasn't
asleep! | was drunk!©

AEvery Employee must win ‘worker
of the week' at least once,
regardless of gross incompetence,
obesity or rank odor.°



& Quotes

4'm no supervising technician, I'm a
technical supervisor.©

4] think Smithers picked me
because of my motivational skills.
Everyone always says they have
to work a lot harder when I'm
around.®




Homer Simpson

i

N
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Employment Contracts.

What should be in your contract:

What the position is—What your duties will be;

Where you will be located — How can you be transferred,;

Who do you report to — How is your performance monitored;
What are your hours of work — How will overtime be paid; and
What will your salary be.

Will you have a probationary period and if so how long will it be
How often will you have a salary review



Employment Contracts

+

Employment Contract clause where overtime
IS paid In a persons salary:.

“ You will be required to work during normal
business hours, which are between 8:30am
and 5pm Monday to Friday unless
otherwise advised. The work may require
you to work outside the normal office hours
- the salary has been set taking thisinto
account.”




Working Hours
Reasonable Hours Test Case 23 July 2002

An employee may refuse to work overtime in circumstances
where the working of such overtime would result in the
employee working hours which are unreasonable having
regard to:

any risk to employee health and safety

the employees personal circumstances including any family
responsibilities

the needs of the workplace or enterprise

the notice given (if any) by the employee of the overtime
and by the employee of their intention to refuse it

any other relevant matter




+

NSW Sate Award

Consulting
General
ITIndustry

Telecommunications

SKalaries.

$33,787
$34,585
$34,653
$34,601
$34,601



+

Aeronautical
Chemical

Civil and Structural
Computer Systems

Electrical
269

Environmental
Mechanical

Salaries

$44 500
$48 100
$38 448
$40 186
$41

$39 819
$41 093



Legal Aspects of Employment

*

Restraint of Trade
Reimbursement Obligations
Duty of Fidelity

Professional Liability

Unfair Dismissal




Legal Restraints

+

A restraint of trade is designed to stop you from
working or advising a business or operation similar
to or competitive with the business carried on by
your employer once you cease your employment
with them

The company may also restrain you from
approaching their clients or customers

As well they may restrain your from approaching
your former work-mates about employment



Restraint of Trade

The employee represents and warrants that he will not, during
the period of two years after termination of the employment,
however the termination occurs;

Anywhere within Australia directly or indirectly in any capacity
(whether as principle,agent, partner, employee, shareholder,
unit holder, joint venturer, director, trustee, beneficiary,
manager, consultant or advisor) carry on, advise, provide
service to or be engaged, concerned or interested in or
associated with any business or activity which may be
competitive with any business carried on by the company or its
subsidiaries at the date of termination of the employment.



Confidentiality

+

You must not disclose any confidential
Information of the business except where
allowed or directed.

This can include to competitors, the media,
customers, and sometimes even fellow
employees.

Your are allowed to disclose asrequired by
law.




& Confidentiality Agreement

The Company’s business isto be treated as
confidential. You are not permitted to write,
publish, copy, transfer electronically or
otherwise disclose to any unauthorised person,
any information relating to the Company’s
business. Thisrestriction also applies after
termination of employment. Thisincludes
making copies of any job records, reports,
financial records and company procedures and
forms.




& Reimbursement Obligation

In the case where the employee |leaves (t
company) then the employee will persona

ne
ly

be liable to pay (the company) 50% of t

ne

first years income package as a HR job
placement fee. The new employer can remit
this liability should they choose to pay it on
behalf of the employee and it Is viewed as a

hiring and/ or poaching fee.



Duty of Hdelity

+

You have a duty while in company time, to
do company work and do it to the best of
your abilities

You must not do anything that may harm the
Interests of your employer

You should notify your employer if you are
going to work another job that may
compete with them.




Duty of Hdelity

+

A duty of fidelity has the ability to affect the
way you:

Use the Internet

Use Email

Use company equipment

Make representations about the company

Have a financial interest in a competing
company




Duty of Hdelity

+

No employee shall be employed by, subcontracted by or
have any financial interest in any third party
competing with or in similar business asthe
company. Also Company computers, disks, telephones
or other property isnot to be used in any such
activities.

It iIsunderstood that while in the employment of the
Company employees will devote their whole time to
the company during normal work hours and use their
best endeavoursto support and promote the business
Interests of the company.




Professional Liability

+

Professional Liability arises where a
professional is negligent.

Engineers have a duty to perform work to the
standard of skill, care, and diligence of a
reasonable person performing similar work.

A person who suffersloss due to negligence
can make a civil claim for that loss.




Professional Indemnity

+

An employer isvicariously liable for an
employees indemnity (ie. they must have
an Insurance policy covering staff).

Independent contractors need to provide
their own professional indemnity cover.

Professional indemnity is a claims made
Insurance, meaning that cover must be
current when the claim is made.




& Other Obligations

Occupational Health and Safety
Internet and email policy
Alcohol and Drugs Policy

You are under no obligation, even If you have

signed a contract, to do anything that
breaks the law.




Intellectual Property

+

Your employer retains all the legal rights and
patents to anything you invent or discover
while working for the company that is
related to your work

Thislegal right can continue even when you
leave your employment with them

You do however retain a naming right




Intellectual Property

+

The Employee acknowledges that to the extent allowed by
law, all intellectual property rightsincluding without
limitation copyright throughout the world and all designs,
Ideas, inventions and/ or improvements created,
developed or acquired by the Employee in the course of
their employment with the company belongsto the
company. In the event that any formal assignment of such
copyright or work isrequired to perfect the ownership of
the company, and is not precluded by law, the employee
will execute any documentsrequired by the company in
thisregard.




& Intellectual Property

If, prior to your employment with Employer you
have any intellectual property which you may
use during your employment, and you use
such intellectual property in the course of your
employment then you agree to transfer such
Intellectual property to Employer for a
consideration of $1.00. You indemnify
Employer for any false or incorrect claims that
any intellectual property notified to Employer
belongsto you



& Unfair Dismissal

A dismissal will be unfair if a reason was one of the
prohibited reasons (race, sex, religion,martial status,
etc.)

Unfair dismissal claims can only be made by those who
earn less than $85 400 or are covered by an award.

A dismissal will be unfair unless there is:

-a good reason; or
-a fair and appropriate procedure.



Discrimination

+

Discrimination in employment means being treated less
fairly than someone else for reasons that are unrelated to
your ability to do ajob.

Discrimination may be direct or indirect.

Discrimination isillegal if prohibited by state or federal
legislation including:
Racial Discrimination Act 1975 (Cth)
Anti Discrimination Act 1977 (NSW)

Sex Discrimination Act 1984 (Cth)



Grounds of Discrimination

Federal NSW
Race X
Sex / Sexual Harassment
Marital Status
Pregnancy

Impairment

Sexuality

Age

Trade Union Activity
Incitement X
Medical Record

Criminal Record

X X X X X X

X X X X X X X



& Equal Employment Opportunity

Affirmative action legislation was introduced to provide a
means of preventing discrimination.

EEO legislation is regulated through the Affirmative Action
(Equal Employment Opportunity for Women) Act 1986.

The Affirmative Action requires the development and
iImplementation of equal employment opportunity
programs for women in workplaces with more than 100
employees.



Sudent Membership.

+

FREE access to APESMA services.

Contract advice;

Salary Advice,

Regular publications,

Source of employment related information;
FREE access to ETM placements.

FREE for your entire undergraduate degree.



Contact Detalls

+

Alex Leszczynski

Level 1, 491 Kent Street Sydney 2000
Website: www.apesma.asn.au

Phone: (02) 9263-6500

Fax: (02) 9264-1224

Email: aleszczynski@apesma.asn.au




