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Why do we have laws?

@ Why do we have laws?

@ Where did it come from?

@ Are you free to do as you please?
@ Have you brokened the law (lately)?
@ Are you a criminal?
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Jurisdiction: Forms of legal action

In Australia, the legal system can be broadly classified into 4
different jurisdictions:
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Jurisdiction: Forms of legal action
In Australia, the legal system can be broadly classified into 4
different jurisdictions:

@ Criminal Jurisdiction

@ Civil Jurisdiction

e Contract Law
o Tort Law

@ Administrative Jurisdiction

@ Equity
A criminal action does not prevent a plantiff from taking civil
action (O.J. Simpson).
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Where did our laws come from?

@ Australia’s body of law arrived in Australia with the first
settlers, which includes:

e UK Statutes; and
e Common Law
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Levels of Government

How many layers of government do we have in Australia?
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Levels of Government
How many layers of government do we have in Australia?
Answer: Three

@ Federal Government;
@ State Government; and
@ Local Government.
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Short History of Government
@ State governments were the principle governing instrument
since settlement;

@ State governments had the autonomy to make its own
laws, but UK Parliament reserved the right to enforce its
will through paramount force.

@ Since Federation (1901), the Federal Government came
into existence and was given a constraint right to make
laws for the whole of Australia.

@ The Federal government’s power is enumerated in the
Australian Constitution

@ In 1986, Australia Act (Cth) severed UK’s influence.
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Bills to Statutes

@ Before a law can come into force, the Bill must pass
through both (Lower and Upper) Houses of Parliament.

@ For Federal laws, the Bill must then be signed by the
Governor-General and a start date proclaimed in a
Government Gazette.
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The Common Law
@ This is the unwritten law derived from the traditional law of
England.

@ Developed by judicial precedence, interpretation,
expanded and modified by the Courts.

@ A statute will not be taken to have replaced the common
law unless it explicitly or implicitly shows such an intention.
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What is a contract?

@ ltis a legally binding promise between 2 parties.

@ It can be either oral or written.

@ Failure to fulfill your end of the bargain may result in
damages for breach of contract.

@ Contracts can be:

o Unilateral; or
o Bilateral

@ Privity doctrine prevents non-parties from enforcing
contractual promises that benefit them.

Peter S. Ho Intro Law



Elements of a contract

o Offer

o Offer/counter offer
o Invitation to treat

@ Acceptance

@ Consideration

@ An intention to create legal relations
@ Certainty
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Terms of the contract

@ Express Terms
e Warranty: no rights to terminate
e Condition: rights to terminate for breach
e Mere representations: no remedy
e Whole of contract term
@ Incorporation of Terms:
o Notice (timing, knowledge, reasonableness)
e Course of dealings (Balmain New Ferry Co Ltd v
Robertson)
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Case Example 1: LEstrange v F Graucob

Effect of Signature

@ Purchase cigarette vending machine

@ Signed ‘Sale Agreement’

@ Machine delivered did not work

@ Sued seller, machine not reasonabily fit for the purpose

@ Seller relied on clause excluding all implied conditions and
warranties.

@ Judgment: contract binding regardless whether purchaser
read the contract or not.
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Case Example 2: Curtis v Chemical Cleaning and Dyeing
Co
@ Curtis took white satin wedding dress to be dry cleaned
@ She was asked to sign a paper headed ‘Receipt’

@ Before doing so she asked why and was told that they
would not be accepting liability for damage to dress
trimmings

@ She signed it and dress was returned stained and claimed
damages

@ Judgment: Court finds for Curtis because the Respondent
had misrepresented the the extent of the clause.

@ It was also suggested that Curtis may not have understood
that a receipt was also a contract
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More Terms

@ Construing Terms

@ Implied Terms (course of dealings, business efficacy,
obviousness)

@ Parol Evidence Rule

e Excludes any evidence other than the language contained
in the written contract.
e Exception: when the contract is ambiguous.

@ Exclusion Clauses: can’t exclude statutes (eg: TPA)
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Beware of what you agree to
@ Read the contract or license carefully before you agree to
the terms.
@ Time: Beware of how long the contract is binding for.

@ Clicking an OKAY button on a webpage or during
installation is legally binding.

@ Do you often even know what you are agreeing to?
Consider the Microsoft Vista license agreement.
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Termination can occur:

@ By an express term in the contract

Implied right (that both parties would not have intended the
contract to continue indefinitely).

Express agreement (new contract which agrees to release
the other from the original contract)

Abandonment

Breach of condition (right to damages)
Repudiation (anticipatory breach)
e Conduct, words, unwillingness to perform

Delay (time is of the essence)
Affirmation (keep the contract on foot) or Termination
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Things to watch out for

@ What is a condition?

@ Intermediate (innominate term)
e Warranty
o Intermediate
e Condition

@ Root of the contract

@ Estoppel

e where an aggrieved party has been induced to act to their
detriment you are estopped from exercising your legal right
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Litigating
@ Burden of proof

e Civil: Balance of probability
e Criminal: Beyond a reasonable doubt

@ The burden is on the party bringing the action (the Plaintiff)
@ Plaintiff is usually after “specific performance” OR

@ to be placed in the same situation with respect to damages
as if the contract had been performed
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Alternate Dispute Resolution

@ Litigation can be costly and something to be avoided
@ Consider mediation and arbitration for civil matters

@ In some contracts, mediation is an explicit term of the
contract.

@ It is cheaper to correct a clause before you sign a contract
than after

@ Getting the contract drafted well can avoid problems later
on.

@ If unsure, seek legal advice
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